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ABSTRACT

In predictive optimisation systems, machine learning is used to predict future outcomes of interest about
individuals, and these predictions are used to make decisions about them. Despite being based on
pseudoscience, not working and unfixably harmful, predictive optimisation systems are still used by private
companies and by governments. As they are based on the assimilation of people to things, predictive
optimisation systems have inherent political properties that cannot be altered by any technical design choice:
the initial choice about whether or not to adopt them is therefore decisive, as Langdon Winner wrote about
inherently political technologies. The adoption of predictive optimisation systems is incompatible with
liberalism and the rule of law because it results in people not being recognised as self-determining subjects,
not being equal before the law, not being able to predict which law will be applied to them, all being under
surveillance as ‘suspects’ and being able or unable to exercise their rights in ways that depend not on their
status as citizens, but on their contingent economic, social, emotional, health or religious status. Under the rule
of law, these systems should simply be banned.
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“Let the jury consider their verdict,” the King
said, for about the twentieth time that day.
“No, no!” said the Queen. “Sentence first—
verdict afterwards.”
“Stuff and nonsense!” said Alice loudly. “The
idea of having the sentence first!”

Lewis Carroll

1. INTRODUCTION

Artifacts can have politics. Despite the enduring tendency to regard them as neutral objects, they
can indeed embody specific arrangements of power and authority. As Langdon Winner wrote in Do
artifacts have politics?, there are at least two ways in which infrastructures, machines or technical
systems can have political qualities.

First, “the invention, design, or arrangement of a specific technical device or system” can be “a
way of settling an issue in the affairs of a particular community”: the extraordinarily low overpasses
on Long Island, in New York, were so designed by Robert Moses to deny access to buses and thus to
the poor people and racial minorities who did not own cars; the pneumatic moulding machines
introduced by Cyrus McCormick in his late-nineteenth-century Chicago factory, though expensive



and inefficient, were added to the foundry simply to destroy the union of skilled workers. In these
cases, the distribution of power was determined, intentionally or not, by the initial setting and by the
specific design features of the device or system.

Second, there are “inherently political technologies,” that “appear to require or to be strongly
compatible with particular kinds of political relationships™: a ship at sea, Plato wrote, needs a single
captain and an obedient crew; the organisation of a large factory, Engels observed, requires a
centralised and authoritarian government, which will tend to spread to the rest of society as a model
of speed and efficiency. Thus, not only do the “things we call ‘technologies’” give shape to forms of
life; sometimes the choice of a particular technology entails the choice of a particular form of political
life, which cannot be changed without abandoning that technology altogether.'

The adoption of technological devices or systems without considering how they will reshape
human activities is, in Winner’s words, “technological somnambulism™?: it is like entering into a
series of social contracts and only checking their terms after the signing.

If we are not to proceed like sleepwalkers, we should today be thinking critically about the form
of social, economic and political order embodied, inter alia, in each system in the family of
technologies called 'artificial intelligence'.> The following sections consider predictive optimisation
systems — a subset of machine learning (ML) systems — and the arrangements of power and authority
they embody.

2. FORECASTING THE PAST

In predictive optimisation systems, machine learning is used to predict future outcomes of interest
about individuals, and these predictions are used to make decisions about them.* In areas such as pre-
trial risk assessment, predictive policing, financial services, education, social services and
recruitment, these systems are being trusted to make judgments and decisions that have a major
impact on people's lives: students are being assessed on the basis of their predicted grade rather than
on the basis of an exam and its marking; job applicants are being hired or rejected on the basis of a
prediction of their future work productivity; and police are relying on automated statistics to predict
who will commit a crime or where a crime will be committed, and act accordingly.’

More than a decade after these systems were first introduced, the myth of the objectivity of
algorithmic decisions has been debunked; the biases they reproduce, the stereotypes they perpetuate,
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and the harm and injustice they cause are well documented,® as the governments that use them
themselves acknowledge.’

Because these systems work by automatically grouping individuals into classes based on
regularities detected in the training data, and on the assumption that individuals in the same group
behave in the same way, their use inevitably leads to discriminatory effects.® Rooted in the statistical
nature of these systems, the feature of forgetting ‘margins’ is structural:’ it is not accidental and is
not due to single, technically modifiable biases. Since a person can end up on the margins of
algorithmic models of normality by virtue of characteristics that are completely irrelevant to the
decisions being made,' it comes as no surprise these automated decision-making systems often lead
to harmful and absurd outcomes, with consequences that can reverberate for a long time, sometimes
years, in the lives of the victims.!!

A second myth, more persistent than the first, concerns the functionality of Al systems. When an
'artificial intelligence' system is given a particular task, it is assumed that the system is actually
capable of doing it, even if the system is inadequate for the task or the task is not possible at all. To
trust in the reliability of predictive optimisation systems is to commit the fallacy of Al functionality:'?
moving from the available data about a given individual to a specific prediction about that individual
is tacitly assumed to be possible, as if by magic, when entrusted to an automated statistic, even if
there is no scientific basis for such a move, because no causal link has been found between that data
and the event or characteristic to be predicted. A “massively large and expensive computing
infrastructure doing statistical analysis is” thus “discursively conferred the status of an enchanted
object, closing” it “off to other forms of critique™.!® Prediction is presented as being possible on the
basis of old or new pseudosciences such as physiognomy, '* affective computing'® or psychography!®.
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When predictive optimisation systems are scientifically tested, it is found that they simply do not
work and that they have limitations that cannot be overcome by any technical fix.!”

The abuse of the public's credulity seems so obvious to researchers that they have dubbed such
systems 'Al snake oil''®, in memory of the concoction of mineral oil, red pepper, beef fat, camphor,
and turpentine that cowboy Clark Stanley sold to the gullible in the Wild West (with the warning to
beware of imitations) as a thaumaturgical remedy for all ills."

Since these systems do not work, i.e. they are not predictive, the problem of making them unbiased
should seem irrelevant: at most, you would have an unbiased system that does not work.

The nonsense of decision making based on automated statistics has anyway been presented by tech
companies as a problem of single and isolated biases, amendable by algorithmic fairness, i.e., by
technical fulfilment. Fearing a blanket ban, Big Tech has financed, in an evident conflict of interest,
a discourse on Al ethics,?” as a regulatory capture,?! with the aim of making a merely self-regulatory
regime seem plausible.?? The function of this discourse on Al ethics is to protect and legitimise a
surveillance advertising business model. Since the framing of the discourse is determined by its
function, Al ethics is peddled within the perspective of technological determinism and solutionism,**
within the “logic of the fait accompli”**. No consideration is ever given to the possibility of not
building certain systems at all, or not using them for certain purposes,? because “ethics discourses
pre-empt questions regarding the rationale of Al development, positioning investment and
implementation as inevitable and, provided ethical frameworks are adopted, laudable”.2¢

Al ethics narratives tacitly assume that ML systems fulfil all non-moral requirements of ethics.
That is, they assume that ML systems are endowed with the ability to act not only according to laws,
but also according to representations of laws; with logical reasoning; with a genuine understanding
of language; with the capacity to distinguish a causal connection from a mere correlation; and with
the whole family of intuitions and reasoning procedures included in human common sense. Since ML
systems do not possess any of these capabilities, which would instead be inherent in general artificial
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intelligence (AGI), Al ethics narratives assume that AGI already exists today. But AGI does not exist
and nobody has any idea how to implement it. The goal of moralising ML systems thus implies a
false anthropomorphic, science fictional conception of computer systems as having AGI or, as if by
magic, equivalent performance capabilities.?’

In recent years, ‘Al ethics’ narratives (and their fungible variants, such as ‘value alignment’ or
‘algorithmic fairness’ or *Al safety’ narratives) have been widely recognised as mere ‘ethics washing’
and regulatory capture, i.e. as a tool of distraction, to avoid legal regulation, while continuing business
as usual.?®

For all decisions that significantly affect people's lives, the only rational governance of predictive
optimisation systems is the same as for any other dangerous, non-functioning product: to ban their
use and sale,” and to consider claims of the existence of such systems for commercial purposes as
misleading advertising®®. The US Federal Trade Commission reminds companies of the latter,
specifically mentioning predictive optimisation systems:

Are you exaggerating what your Al product can do? Or even claiming it can do something beyond the current
capability of any Al or automated technology? For example, we’re not yet living in the realm of science fiction, where
computers can generally make trustworthy predictions of human behavior. Your performance claims would be deceptive
if they lack scientific support or if they apply only to certain types of users or under certain conditions.?!

And yet, despite being based on pseudoscience, not working and unfixably harmful, predictive
optimisation systems are still used by private companies and by governments.*? Having established
that they do not do what they are supposed to do (i.e. they do not predict the future of single
individuals), we need to ask what they actually do, and whether what they actually do provides a
reason for their widespread use.

3. FORECLOSING THE FUTURE

If predictive optimisation systems do not predict the future, what do they do? And moreover, as
we should be asking for any technology, who are they doing it to and who are they doing it for?*3
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The answer to the first question is well known from classical antiquity: prophecies tend to be self-
fulfilling, if one lends faith to the oracles that issue them.>* Predictive optimisation systems produce
what they're supposed to predict: if gender predicts lower pay and skin colour predicts the likelihood
of being stopped by the police, then in the transition from prediction to decision such social profiling
becomes self-fulfilling, legitimising the biases embedded in the initial statistical description.*
“Algorithms™ — as Elena Esposito writes — “see the future that will be there as a result of their
intervention”.¢

Predictive optimisation systems are grounded in the tendency, characteristic of Western sciences,
“to control, manipulate and formalise the world around us” and in “the deep quest for certainty,
stability, order and predictability”. Such a reductionist approach equates human beings with
“stationary entities that can be captured in neat taxonomies”, rather than “active, dynamic, historical,
social, cultural, gendered, politicized, and contextualized organisms”.*’

Since the idea of automating ambiguity is ill-conceived,*® what predictive optimisation systems
achieve is a transition “from ambiguity to absurdity”: a model of the past is projected into the real
world, restricting future possibilities and forcing people to adapt to that model, even if they don't fit
into the “algorithmic imaginations” of the system.*

By denying the constitutive uncertainty of the future and pretending that the future is already
written and legible,*® the burden of its uncertainty is shifted onto the most vulnerable. People subject
to measurement and prediction do not decide, nor do they know, what choices were made about the
training dataset — which is a cultural and political construct —*! or what choices were made in the
optimisation phase.*? These decisions were made by others. In this sense, prediction is an extraction
of discretionary power, that keeps those subject to it in an “unwelcome uncertainty”.*

Now that we have seen what predictive optimisation systems do and who they do it to, we can
look at who they do it for. Predictive products are at the heart of the surveillance advertising business
model of the intellectual monopolies** — which have given rise to contemporary “technofeudalism” —
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4 in a “commodity market that trades in human futures”.*¢ In addition to algorithms, ML systems

require a massive computational infrastructure, and access to constantly updated data streams, which
only Big Tech can afford. These systems, which are usually referred to as 'Al', are so deeply
intertwined with Big Tech's surveillance business model that Al can be described as “a derivative of
surveillance™.*’

Since ML systems are able to perform, with the brute force of automated statistics, certain limited
and specific tasks that previously could only be performed by humans, large technology companies
have seized the opportunity for an unlimited expansion of 'intelligent' products and services. If a ML
system can translate what we write, why not argue that it can also understand it? If it can identify a
person or correctly classify certain somatic features, why not argue that it can also recognise a thief,
a terrorist or a good worker by their external features? Why not turn a statistical system into an oracle
capable of predicting, thanks to the magic dust of 'artificial intelligence', the future crimes of any
individual defendant or the future academic performance of any individual student?*®

The practice of exaggerating the alleged performance of Al systems (A7 hype) by presenting
examples drawn from the future or science fiction, with a logical fallacy, exploits the human tendency
to anthropomorphise technological objects. It is an act of persuasion, mostly for marketing purposes,
and an exercise of power, since the decision of a machine learning system allows no explanation and
no appeal.*’ Since ML systems are not transparent, the introduction of any human control can only
serve to legitimise the use of systems that are actually out of control. The role of the human being can
then only be to provide “human washed™® predictions or, in the case of proven absurdities or
injustices, a scapegoat.’!

The fact that predictive optimisation fails on its own terms, i.e. fails to achieve its stated goals,>*
is irrelevant to Big Tech, whose business model rests on selling the false promise of individual
predictions based on algorithmic profiling.>® Because these systems are not able to predict, but are
definitely able to manipulate and control, excluding any alternative futures to those predicted, they
work well enough to make people mistake control or manipulation for prediction:

Who among us can predict the future? Who would dare to? The answer to the first question is no one, really,
and the answer to the second is everyone, especially every government and business on the planet. This is what
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that data of ours is used for. Algorithms analyze it for patterns of established behavior in order to extrapolate
behaviors to come, a type of digital prophecy that’s only slightly more accurate than analog methods like palm
reading. Once you go digging into the actual technical mechanisms by which predictability is calculated, you
come to understand that its science is, in fact, anti-scientific, and fatally misnamed: predictability is actually
manipulation. A website that tells you that because you liked this book you might also like books by James
Clapper or Michael Hayden isn’t offering an educated guess as much as a mechanism of subtle coercion.>*

As Edward Snowden revealed, predictive optimisation systems are useful not only to the
companies that sell them and those that buy them, but also to governments. The latter could enforce
anti-trust laws against monopolies, since such laws — as an antidote to concentrated unchecked private
economic power competing with public power — are a necessary part of a functioning democracy.>
And they could put an end to “the secret massive-scale extraction of human data”, legally equating it
with theft,’® even when it comes disguised as electronic contracts.®’ In this way, they would protect
people instead of scrambling to protect data,*® and they would prevent private despotic powers instead
of futilely trying to tame these autocrats by regulating them.>’

Instead, governments have chosen to normalise surveillance and to make use of surveillance and
predictive optimisation systems,®® with a shift “from general agreement over the incompatibility of
surveillance practices with democracy to greater acceptance of those practices when rebranded as
tools to promote customisation, economic growth or public healt”.! When used by governments,
these systems provide an “upgrade” of state bureaucracy,’? ensuring “rationalized unaccountability”,
apparent neutrality and objectivity, and moral distance from the consequences of the automated
decisions.®?

Such an alliance “between traditional government and the system of ‘private’ governance
represented by the modern business corporation” results in a “managed democracy” or
“antidemocracy”, with “a double transmutation, of corporation and state”, the former becoming more
political and the latter more market-oriented.** When traditional state functions are carried out by
private mechanisms, they take on the authoritarian character of 'private government' — according to
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the logic that governs the relationship between employers and their workers in private companies —
with arbitrary and unaccountable power over their subjects.®

Now that we have examined what predictive optimisation systems do, to whom they do it and for
whom they do it, we can consider what form of political life they give rise to.

4. PREDICTIVE OPTIMISATION SYSTEMS AND THEIR POLITICS

Predictive optimisation systems are inherently conservative, and the decision to use such systems
amounts to a political stance in favour of the status quo. It is, in fact, a decision to replicate the past
by automating — and at the same time masking and reinforcing — inequalities, discrimination and
power asymmetries.®® Since “relatively stable patterns and established conventions and norms are
charged with social, political, and power asymmetries that benefit or disadvantage groups and
individuals depending on their position in society”, when a ML system traces these patterns and takes
them “as ‘ground truth’ from which to model the future, it brings forth a machine-determined world
that resembles the past™.%’

A second political feature of predictive optimisation systems is that they are deeply intertwined
with biological essentialism and determinism. It is no accident that physiognomy, race science and
eugenics are associated with such systems: “it is not an anomaly but a symptom of something deeper”.
What they have in common is the “ideological premise of biology as destiny”.®® The classifications
and labelling of personal data that underlie such systems naturalise and reify the existence of the same
categories that are used to classify: assigning phenomena to a category “is in turn a means of reifying
the existence of that category”; then, when the classifications are used as a basis for predicting social
outcomes at the individual level, the same taxonomies “naturalize a particular ordering of the world”,
producing effects that seem to justify their original ordering.®® The use of systems to identify good
workers, liars or criminals by analysing their faces’® — ignoring for the moment the fact that these
systems do not work — cannot be dissociated from physiognomy and cannot be reconciled with laws
protecting citizens from age, gender or racial discrimination, because such discrimination is inherent
in the operation of such systems.
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Predictive optimisation mirrors the political logic of the neoliberal systems’!: it is “desocialised
and dehistoricised at its roots™,” it reflects the supremacy of instrumental rationality and it is affected
by the “solutionistic bias”’* that turns every social or political issue into a technical one, since it
“embeds the idea that the way to solve a problem is to find an objective to optimize on”’*. The result
of using predictive optimisation systems is that winners take all.”” Correlatively, the tendency to
produce a future in which today's weakest are crushed and punished is consistent with the tendency
of neoliberalism to criminalize and further punish those who are already disempowered, poor and
deprived of social safety nets, with the ritualised repetition of administrative violence that prevents
criticism and preserves the status quo.’¢

The main political characteristic of predictive optimisation systems is their incompatibility with
liberalism and the rule of law: their use is tantamount to reducing citizens to mere objects, incapable
of self-determination; it annihilates the principle of the distribution of power — and specifically the
unicity and individuality of the legal subject, the legal equality of individual subjects, the certainty
and non-retroactivity of the law — and the principle of the differentiation of power, i.e., the functional
differentiation of the legal system from religious, ethical and economic systems’”.

The use of predictive optimisation systems destroys the foundations of liberalism: not only is
individual freedom not valued, it is denied tout court. Predictive optimisation assumes that people are
incapable of self-determination, that they have no agency.’® Claiming to be able to predict human
behaviour as precisely as one can predict that the milk in the fridge will go bad is tantamount to
treating people as things. It denies the distinction between persons and things, i.e. between one who
has rights, and is therefore a subject of the legal system, and one on which rights are exercised, and
is therefore an object. This feature of treating people as things is a constitutive characteristic of
predictive optimisation systems: the political qualities of such systems are therefore inherent and
cannot be altered by any technical design choice.” “The initial choice about whether or not to adopt”
these systems is therefore “decisive”, as Langdon Winner wrote about inherently political
technologies: there are “no alternative physical designs or arrangements that would make a significant
difference”.%

The unicity and individuality of the legal subject, i.e. its capacity to be, in principle, a holder of
rights, is lost as individuals are reduced to bundles of data. Predictive optimisation systems are based
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on a surveillance regime. They are an emanation of this regime and would not be possible without it.
From digital to physical infrastructure,®' from thermostats to televisions to cars,3? everything is used
to spy on and label individuals according to hundreds of thousands of variables (at least 650,000,
according to a recent paper)®® and collect this so-called “data”, which is shared with governments and
sold by data brokers.®* Predictive optimisation implies a disassembling of the legal subjectivity, since
“data extraction latches on always partial parts of ourselves (any kind of contingent behavior that can
be extracted) to then reassemble those parts following ever-changing criteria”.®®

The legal equality of individuals - whereby all individuals are equal before the law and the legal
consequences of legally equivalent acts are the same — is denied when using predictive optimisation
systems, as their output is derived from a model that classifies individuals into different groups on
the basis of labels that do not relate to the case in question.

Even legal certainty, which excludes the retroactivity of the law and implies the possibility, in
principle, of predicting which decisions affecting us will be taken in the future by the powers of the
state, is being cancelled out by the application of predictive optimisation systems to areas such as
justice, education or social services.?® As Alexander Campolo and Katia Schwerzmann write, because
“the principles of prediction or classification are implicit, we can never know what parts of our
behaviors, characteristics, or identities might have caused us to be associated with a certain output
category or label”.®” Although police and citizens might share a common understanding of the
definition of ‘crime’, ‘reasonable suspicion’ and ‘criminal’, the use of predictive policing systems
leads to people being stopped by the police for reasons they do not know in advance and which cannot
be explained to them at all, since any possible spurious correlation can result in the response of
'suspicious'. In another sense, the category of 'suspects', i.e. people to be closely watched, always
encompasses the entire citizenry, just as it does in totalitarian states, as Hannah Arendt observed.
There, too, with the aim of total domination, “each and every person” is “reduced to a neverchanging
identity of reactions, so that each of these bundles of reactions can be exchanged at random for any
other”.88

Because the data used to classify individuals refer to every sphere or aspect of people's lives
(religious, professional, health, sexual, economic, political, demographic, legal), the use of predictive
optimisation systems makes the functional differentiation of the legal systems from religious, ethical
and economic systems collapse. In the totalitarian logic of “total integration”, according to which all
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data”),? decisions will be based on correlations between “audience segments” such as being prone to
depression, “affluent Millennials™ or “heavy purchasers” of pregnancy test kits, attending places of
worship, having an interest in brain tumours or supporting death penalty.”® The possibility of
exercising rights thus depends from shifting and inscrutable status conditions, in a new, opaque and
dynamic form of ancien régime.’' With such a collapse of the spheres of justice,?? it is not surprising
that the winners take all.

Empowering predictive optimisation systems to define individuals, groups, social practices and
political events is anti-democratic: what is and what is not a family, a dangerous gathering or a
trustworthy migrant at the border is indeed not decided by the people, but determined, instead, by the
mechanisms of the system, on whose probabilistic output depends who will be considered as such
and treated accordingly.”?

Considering all this, one cannot but agree with those who observe that the use of ML systems for
decision-making purposes in areas relevant to people's lives is tantamount to the creation, through
administrative decisions, of “almost human rights-free zones”.”* The development, sale and use of
predictive optimisation systems is exploiting a “legal bubble”,’ ie, it is taking place in violation of
legally protected rights, betting on a subsequent legal rescue in the name of the inevitability of
technological innovation”.

S. CONCLUSION

Predictive optimisation systems have inherent political properties that cannot be altered by any
technical design choice.

The adoption of predictive optimisation systems is a departure from liberalism, the rule of law and
democracy, as it results in people being treated as things, not being recognised as subjects capable of
self-determination, not being equal before the law, not being able to predict which law will be applied
to them, all being under surveillance as ‘suspects’ and being able or unable to exercise their rights in
ways that depend not on their status as citizens, but on their contingent economic, social, emotional,
health or religious status.

Under the rule of law, these systems should simply be banned. Requiring only a risk impact
assessment — as in the European Artificial Intelligence Act —°7 is like being satisfied with asking
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whether a despot is benevolent or malevolent: freedom, understood as the absence of domination,”®
is lost whatever the answer. Under the Al ACT's harm approach to fundamental rights impact
assessments, fundamental rights can be violated with impunity as long as there is no foreseeable harm.
As Mireille Hildebrandt points out, “protecting a right is protecting against the violation of the right”
and “harm is NOT a condition for the violation of a fundamental right”.%°

Perhaps as a result of the “lobbying ghost in the machine” of regulation,'® the AI Act reduces
technology policy to “a technocratic exercise of calculating risks”, as if technological change
reflected “the inevitable unfolding of scientific progress, rather than human choice™.!"!

Actually, in the face of any technological system, it is still up to us to ask, as Joseph Weizenbaum
suggested, “whether such systems can be used by anybody except by governments and very large

corporations and whether such organizations will not use them mainly for antihuman purposes”.'%?
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